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DOR Issues Emergency
Regulation Implementing
Tax Penalty and Reporting
Requirements under

the Massachusetts Health
Care Reform Act

The Massachusetts health care reform act' (the QA ctQ) imposes
health-care-related requirements on individuals, providers, insurers
and employers. The Act@ mandates include arequirementN referred
to as the Ondividual mandateON that M assachusetts residents must
generally obtain and maintain health insurance coverage. There aso
arereporting and filing obligations that are imposed on plan sponsors
of group medical plans and on certain Massachusetts-licensed
carriers that issue group health policies. These reporting and filing
obligations require plans and carriers to provide reports (referred to
asthe OMA Form 1099-HCQ) verifying certain information relating to
coverage to both covered individuals and to the Massachusetts
Department of Revenue (DOR).

On December 29, 2007, the DOR issued an emergency regulation,
830 CMR 111M.2.1 (the CEmergency Regulation) that addresses
key aspects of the individual mandate, including the imposition of
penalties. The Emergency Regulation also established rules
implementing the MA Form 1099-HC requirements. Under these
rules, plan sponsors and Massachusetts-licensed insurance carriers
must by January 31 of each year:

e providea MA Form 1099-HC to each plan participant who
is a Massachusetts resident; and

* fileareport with the DOR verifying that it has timely
satisfied its reporting requirements.

The first MA Form 1099-HC compliance date is January 31,
2008.

This client alert explains the key features of the Emergency
Regulation. Click herefor a copy of An Employer’s Guide to the
2006 Massachusetts Health Care Reform Act, which explainsthe
provisions of the Act affecting employers with employees at
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M assachusetts locations.

Reporting under the Individual
Mandate

The Act requires Massachusetts residents to indicate whether they
have heath insurance on their Massachusetts persona income tax
return. Beginning July 1, 2007, residents (and individuals who
become residents after a 63-day grace period) who have access to
affordable coverage but who fail to obtain the coverage (and who are
not otherwise entitled to the benefit of an exception, e.g., hardship or
religious belief) are subject to tax penalties. The Commonwealth
Health Insurance Connector Authority (or, simply, the GConnectorQ),
which was established by the Act, is responsible for setting standards
to determine whether affordable health insurance is available to
residents. The Connector aso is responsible for reviewing appeal s of
the individual mandate due to hardship.

Under the Emergency Regulation, each M assachusetts resident who
files (or isrequired to file) a Massachusetts personal income tax
return must indicate on the return whether he or she had Qrreditable
coverageOQduring the taxable year. For this purpose, coverage may be
individual coverage or coverage as a named beneficiary under the
policy of another. But Gelf-insuranceQis not creditable coverage. For
2007, filers must indicate on their returns whether they have coverage
Qs of December 31, 2007.OFor 2008 and later years, filers must
indicate whether they had creditable coverage in force for each of the
12 months of the taxable year for which the return isfiled (other than
a63-day break in coverage). The MA Form 1099-HC facilitates
compliance with this reporting obligation.

Individual Penalties and
Exemptions

The Emergency Regulation establishes the following penalties for
failure to obtain coverage.

Penalties for 2007

For 2007, where a taxpayer either fails to indicate on hisor her return
whether he or she had creditable coverage for the year, or indicates
that he or she did not have creditable coverage in force on December
31, 2007, the pendlty is the loss of the personal exemption.



Penalties for 2008

For 2008 and later years, where ataxpayer fails to indicate whether
he or she had creditable coverage or reports that he or she does not
have creditable coverage, the penalty is an amount of Qup to fifty per
cent of the cost of the lowest cost premium available to the individual
through the Connector.OThis penalty is assessed on a month-by-
month basis. For this purpose, the DOR will publish annually a
penalty schedule that is based on the lowest monthly cost premium
available through the Connector in the taxable year to which the

penalty applies.

Residents subject to the individual mandate may apply for any of the
following exemptions, where appropriate:

Affordability Exemption

The taxpayer demonstrates that no affordable coverage is available to
him or her based on rules established by the Connector.

Religious Belief Exemption

A taxpayer may claim exemption based on his or her Gincerely held
religious beliefs.OThis requires, among other things, the filing of a
sworn affidavit stating that (he or she did not have creditable
coverage and that his or her sincerely held religious beliefs are the
basis of the refusal to obtain and maintain creditable coverage during
the 12 months of the taxable year for which the return was filed.O

Hardship Exemption

A taxpayer who does not qualify for the affordability exemption may
appeal the imposition of the penalty on the basis of hardship. The
determination of whether to alow an appeal is made by the
Connector, not the DOR. The Emergency Regulation sets out detailed
appeal procedures for this and other purposes.

The 1099-HC Filing Requirements

Effective as of January 1, 2008, an Gemployer or other sponsor (e.g. a
multiemployer plan) of an employment-based health planOmust:

e provide (or arrange with service providers or insurance
carriers to provide) a Form MA 1099-HC, annually on or



before January 31st of each year, to each plan participant
who is a Massachusetts resident; and

* fileaseparate report electronically verifying the statement
to the Commissioner.

Note

The Emergency Regulation appears to follow the original version of
the Act, which imposes the MA Form 1099-HC reporting obligation
of the plan sponsor. But in the case of fully insured plans
underwritten by certain Massachusetts-licensed carriers (i.e.,
commercial carriers, Blue Cross & Blue Shield programs and
HMOs), the primary reporting obligation was shifted to the carrier
by a technical amendment.

In the case of individual market coverage, the MA Form 1099-HC
reporting and filing obligations are imposed only on carriers that are
Massachusetts-licensed commercial carriers, Blue Cross & Blue
Shield programs and HMOs.

The Emergency Regulation prescribes the content of the MA Form
1099-HC, which must:

* identify the carrier or employer;
* identify the covered individual and covered dependents;

* identify theinsurance policy (or similar) numbers and dates
of coverage; and

«  provide ther information as required by the Commissioner
of Revenue.O

While the DOR has not specified any particular form of report, there
isamodel MA Form 1099-HC available on the DORG web site here:
http://www.mass.gov/Ador/docs/dor/health care1099_hc.pdf.

Where a plan sponsor or carrier fails to provide MA Form 1099-HCs
or fails to furnish the appropriate reports to the DOR, a penalty is
imposed that is $50 per individua to which the failure relates, up to a
maximum of $50,000 per year per violator. The DOR retains the
power to abate penalties for Qeasonable cause,Obut mere oversight
or inadvertence will not suffice.

Conclusion

The Emergency Regulation implements two important features of the
Act. For the most part, there are no surprisesN welcome or
unwelcome. While the rules are sufficiently clear where insured
arrangements are concerned, there are lingering questions relating to



self-funded group health plans. So commentators specul ate that
ERISA might preempt the MA Form 1099-HC requirements as
applied to sdlf-funded plans, but there is ample case law to the effect
that state law filing requirements are not preempted unless they are
particularly burdensome (which does not appear to be the casein this
instance). An ERISA-based challenge would likely arisein
connection with a dispute over the imposition of penalties.

Of more immediate concern is the January 31st deadline that
applies to the MA Form 1099-HC requirements. Though assigned a
form number in the style of a more traditional tax form, the MA
Form 1099-HC reports the status of creditable coverage as opposed
to income. But it still requires the collection and reporting of data on
short order.

! 2006 Mass. Acts c. 58, An Act Providing Access to Affordable,
Quiality, Accountable Health Care, as subsequently amended by 2006
Mass. Acts c. 324, An Act Relative to Health Care Access, 2006
Mass. Acts c. 450, An Act Further Regulating Health Care A ccess,
and 2007 Mass. Acts c. 205, An Act Further Regulating Health Care
Access.
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If you have any questions concerning the information discussed in
this alert or any other employee benefits topic, please contact one of
the attorneys listed below or your primary contact with the firm who

can direct you to the right person. We would be delighted to work

with you.
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